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Nuts and Bolts of Civil Rule 36 – 
Requests for Admissions

by Brenda M. Johnson

Both Ohio Civil Rule 36 and its Federal 
counterpart allow a party to serve 
any other party with written requests 

to admit certain matters for purposes of the 
pending action. This can be a powerful tool for 
narrowing the issues to be decided at trial, but 
it can also be a trap for the unwary if it is not 
properly understood. This article is intended 
to provide guidance, not just as to the basics of 
framing effective requests and evaluating your 
opponents’ responses, but also as to your options 
in responding when you are served with Rule 36 
requests by opposing counsel. It also addresses 
when and how an admission can be withdrawn, 
and the grounds for awarding costs under Rule 
37(C) if a matter that is denied later is proven at 
trial. 

How Ohio’s Version Of Rule 36 
Differs From Its Federal Counterpart.

Ohio Civil Rule 36 and its federal counterpart 
are essentially similar when it comes to substance, 
but there are some procedural differences that 
are worth keeping in mind. 

Substantively, Rule 36, both in its state and 
federal version, provides that a party may serve 
written requests for admission on any other 
party once discovery has commenced.1 Under 
both the state and federal version, a party may 
ask for the admission of the truth of any matters 
falling within the scope of permissible discovery 
that relate to statements or opinions of fact, or 
“the application of law to fact,” or the genuineness 

of documents specified in the request.2 When an 
admission as to the genuineness of documents 
is requested, the party making the request must 
supply copies of the documents with the requests 
unless they have already been made available.3 

Both also provide that a failure to respond within 
the time period specified in the rule operates as 
an admission; however, the time period provisions 
in Ohio’s rule differ from its federal counterpart. 
Ohio’s Civil Rule 36(A)(1) allows the serving 
party to designate a response date, “not less than 
twenty-eight days after service,” and also provides 
that the court may set a different response date as 
well. The federal version of the rule, in contrast, 
sets a response date of 30 days that can be altered 
only by stipulation of the parties or by order of 
the court.4 

Finally, unlike its federal counterpart, Ohio’s 
Rule 36(C) requires a party that includes 
requests for admissions in the same document 
with other discovery requests to clearly state that 
there are requests for admission in the caption of 
the document. If the requesting party does not 
do so, there is no duty to respond: “A party is not 
required to respond to requests for admission that 
are not made in compliance with this division.”5

What Can You Ask Another Party to 
Admit?

As noted above, Rule 36 provides that a party may 
serve another party with “a written request for 
the admission, for purposes of the pending action 
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only, of the truth of any matters within 
the scope of Civ. R. 26(B) set forth in 
the request, that relate to statements or 
opinions of fact or of the application of 
law to fact, including the genuineness 
of any documents described in the 
request.”6 So what does this permit a 
party to ask in a request for admission?

First, as the rule clearly states, Rule 
36 requests are limited to matters that 
fall within the scope of discovery as 
set forth in Rule 26(B) – namely, “any 
nonprivileged matter that is relevant to 
the party’s claim or defense.”7 And they 
are not simply limited to issues of fact – 
they can be directed to “opinions of fact,” 
and “the application of law to fact.” To 
determine what this means in practice, 
however, it is necessary to look both at 
the history of the rule, its purpose, and 
at the case law interpreting its scope.

The advisory committee notes to the 
version of Fed. R. Civ. P. 36 that forms 
the basis of Ohio’s version of the rule 
sheds some light on what its drafters 
intended in permitting requests on 
these terms:

Not only is it difficult as a practical 
matter to separate “fact” from 
“opinion,” but an admission on a 
matter of opinion may facilitate 
proof or narrow the issues or both. 
An admission of a matter involving 
an application of law to fact may, 
in a given case, even more clearly 
narrow the issues. For example, an 
admission that an employee acted 
in the scope of his employment may 
remove a major issue from the trial. 
In McSparran v. Hanigan, [225 F. 
Supp. 628], plaintiff admitted that 
“the premises on which said accident 
occurred, were occupied or under 
the control” of one of the defendants. 
This admission, involving law as 
well as fact, removed one of the 
issues from the lawsuit and thereby 
reduced the proof required at trial. 8

Based on these examples, it’s clearly 
permissible to ask a party to admit 
combined matters of law and fact, such 
as whether an employee was acting in 
the course and scope of his employment, 
or who had custody or control over 
relevant premises or instrumentalities. 

It is not proper, however, to request 
that another party admit to a pure 
conclusion of law. For example, federal 
courts have held that it is improper 
to ask a defendant driver to admit he 
had a duty to maintain control of his 
vehicle, or to exercise ordinary care, or 
to illuminate his vehicle once it became 
immobilized, since the existence of a 
duty is a question of law for the court 
to decide.9 Moreover, whether “proper” 
or not, obtaining an admission of a legal 
conclusion is unlikely to remove the 
issue from your case, since the admission 
of a legal conclusion is not binding on 
the court, nor is it necessarily binding 
on the admitting party.10 

Responding To Requests for 
Admission.

A party who is served with requests 
for admission has several options in 
responding. They may do nothing, they 
may admit or deny a request in whole 
or in part, they can state they have 
insufficient information to admit or 
deny a request, or they can object to a 
request. 

If the party does nothing – i.e., if 
the party fails to respond within the 
time period provided, the requests are 
deemed admitted without any need for 
further action by the serving party or the 
court. As the Eighth District recently 
noted, “Civ. R. 36 is a self-enforcing 
rule. Therefore, if the requests are not 
timely answered, they are automatically 
admitted and recognized by the trial 
court unless a party moves to withdraw 
or amend its admissions under Civ. R. 
36(B).”11

A party may also formally admit a 
request, which is a straightforward 
matter. What is not necessarily 
straightforward is how, and on what 
basis, a party can deny a request for 
admission. 

Rule 34(A)(2) provides that “[a] denial 
shall fairly meet the substance of the 
requested admission, and when good 
faith requires that a party qualify his 
or her answer, or deny only a part of 
the matter of which an admission is 
requested, the party shall specify so 
much of it as is true and qualify or deny 
the remainder.”12 Thus, courts will treat 
a general denial as an effective admission 
when the request for admission contains 
several assertion of fact “because it does 
not meet the substance of the request, 
i.e., it does not ‘specify so much of 
it as is true and qualify or deny the 
remainder.’”13

A party cannot give lack of information 
or knowledge as a reason not to admit 
or deny a request for admission. Rule 
34(A)(2) specifically states that “[an] 
answering party may not give lack of 
information or knowledge as a reason for 
failure to admit or deny unless the party 
states that the party has made reasonable 
inquiry and that the information known 
or readily obtainable by the party is 
insufficient to enable the party to admit 
or deny.” 

On this point, the courts have been clear 
that “a mere recitation of the rule text 
will not suffice.”14 If a party does not 
explain its efforts to make a reasonable 
inquiry with particularity, a failure to 
respond constitutes an admission.15 

What constitutes a “reasonable inquiry,” 
in turn, is a fact-dependent question; 
however, federal courts have held that 
this does not require the responding 
party to seek information from third 
parties unless those parties have given 
sworn deposition testimony on the 
issue.16 Instead, the general rule is that 
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“a ‘reasonable inquiry’ is limited to 
review and inquiry of those persons and 
documents that are within a responding 
party’s control.”17 Depending on the 
stage of the litigation, however, this can 
include an obligation to consult with a 
party’s designated experts.18

Objections to Requests – 
What Counts As Improper? 

As noted above, Rule 34 allows 
requests for admissions to be directed 
to any nonprivileged matter that falls 
within the normal scope of discovery. 
By that token, it is entirely proper to 
object to requests that seek privileged 
information, or go outside the bounds 
of relevance. For the reasons set forth 
above, it would also be appropriate to 
object to a request for admission that 
seeks admission of a pure conclusion of 
law (such as the existence of a duty of 
care). But what counts as an improper 
objection?

Under the express terms of Rule 36, a 
party may not object to a request simply 
because it presents a genuine issue for 
trial – which makes sense, given that the 
purpose of the rule is to narrow the issues 
presented for trial where possible.19 A 
party also may not object by claiming 
that the requesting party should obtain 
the information through discovery, 
or that the information is within the 
requesting party’s knowledge.20

Perhaps most importantly, like denials, 
objections must be specific. As one court 
noted, the party responding “bears the 
burden of explaining the propriety of 
its objections and boilerplate objections 
do not accomplish this task.”21 An 
objection coupled with an answer 
“subject to” or “without waiving” the 
objection is improper as well, and courts 
will overrule them on this basis.22

If a requesting party believes a response 
or objection is improper or insufficient, 
Rule 36(A)(3) allows the requesting 

party to file a motion with the court 
– but the court’s options in ruling on 
the motion are relatively broad. If the 
challenge is to an objection, the court can 
order the responding party to respond if 
the objection is not justified. If the court 
finds that a response was insufficient, 
the court can order that the matter is 
admitted, or it can order the responding 
party to modify its response. The court 
also, in lieu of those orders, can decide 
that final disposition be delayed until a 
future pretrial conference or some other 
date set by the court. 

A party filing a successful motion under 
Rule 36(A)(3) can seek expenses as 
provided under Rule 37(A)(5) – but as 
with any other motion subject to Rule 
37(A)(5), a good faith effort to resolve 
the issue without court intervention is a 
necessary prerequisite to any right to an 
award under the rule.

When (And How) Can A Party 
Withdraw An Admission? 

Rule 36(B) provides that any matter 
admitted under the terms of the rule 
is “conclusively established unless the 
court on motion permits withdrawal 
or amendment of the admission.” So 
what if a party (whether intentionally or 
through some oversight) admits a matter 
that is fatal to its case or its defense, 
and wants to withdraw or contest the 
admission? 

When it comes to amendment or 
withdrawal of an admission, “Civ. R. 36 
does not specify that a formal motion 
is required nor does the rule identify a 
time when the motion must be filed.”23 
Ohio courts have held that challenging 
the truth of admissions for purposes 
of opposing a motion for summary 
judgment can constitute a motion to 
withdraw, as can challenging the truth 
of admissions in trial proceedings.24 

The grounds for allowing withdrawal 
or amendment of an admission, in 

turn, are relatively broad. The rule itself 
states that the court’s power to permit 
withdrawal or amendment is subject 
to the same standards set forth in Rule 
16 for amendment of a pretrial order – 
which simply requires a showing of good 
cause.25 

Based on this, courts in Ohio and 
elsewhere have held that “excusable 
neglect” is not an element that must be 
shown in order to permit withdrawal or 
amendment of an admission.26 Instead, 
a trial court may allow withdrawal or 
amendment “when presentation of the 
merits of the action will be subserved 
thereby and the party who obtained 
the admission fails to satisfy the court 
that withdrawal or amendment will 
prejudice him in maintaining his action 
or defense on the merits.”27

Accordingly, in both Ohio and 
federal court, whether or not to allow 
withdrawal or amendment involves a 
two part test focusing on “the ‘effect 
upon the litigation and prejudice to the 
resisting party[,] rather than focusing 
on the moving party’s excuses for an 
erroneous admission.”28 

In both Ohio and federal court, this 
test puts the burden on the movant 
to show how allowing withdrawal or 
amendment would assist in reaching 
a just resolution on the merits. Both 
Ohio and Federal courts, however, have 
held that this burden “is clearly met 
when the effect of denying a motion to 
withdraw and amend would ‘practically 
eliminate any presentation of the 
merits.’”29 Accordingly, when key issues 
in the controversy have been admitted 
(especially when due to inadvertence or 
neglect), and allowing them to remain 
admitted would be dispositive of the 
case, courts tend to find the first prong 
is satisfied.30 

Once this burden is met, it falls to 
the party who initially obtained the 
admission to show that it would 
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be prejudiced by the withdrawal 
of the admission.31 The prejudice 
contemplated under the rule “‘relates to 
the difficulty a party may face in proving 
its case’ because of the sudden need to 
obtain evidence required to prove the 
matter that had been admitted.”32 

Simply having to present evidence, 
however, is not sufficient to show 
prejudice, nor is the fact that a party 
prepared a summary judgment motion 
based on the admission or admissions at 
issue.33 Instead, the focus is on whether 
the requesting party has been deprived 
of the ability to obtain relevant witnesses 
or other evidence, and on whether the 
requesting party reasonably relied on 
the admissions.34

Not surprisingly, then, courts tend to 
allow parties who have inadvertently 
admitted to key elements in a case (such 
as liability) to withdraw those admissions 
when, in light of the nature of the case 
and the extent to which key elements of 
the case have been contested, it appears 
unreasonable for the requesting party 
to have relied on the admissions instead 
of developing his or her case. This is 
especially so when discovery is ongoing, 
dispositive motion deadlines either have 
not been set or have not yet passed, or 
when an inadvertent admission is due to 
a relatively short delay in responding. 

As Ohio courts have noted, however, 
“there must be a point after which the 
party who gained the admissions has 
the right to rely on them.”35 Ohio courts 
can and do grant summary judgment 
based on unanswered requests for 
admission, especially when the party to 
whom the requests were directed fails 
to act promptly in asking the court to 
permit withdrawal or amendment.36

When Can A Party Be 
Awarded Costs For Proving A 
Matter That Was Denied? 

If a party denies a request for admission, 

or claims to be unable to admit or deny 
the request after a reasonable inquiry, 
and the matter must then be proven at 
trial, Rule 37(C) requires the trial court 
to award the requesting party reasonable 
expenses, including attorney’s fees, in 
proving the matter.37 This expense-
shifting rule, however, is not without 
exception. 

As an initial matter, sanctions are not 
available under the rule if the requesting 
party did not actually have to present 
evidence contradicting the denial at 
trial.38 Moreover, the Ohio rule and its 
federal counterpart both provide that 
sanctions are not available if (1) the 
request was held objectionable; (2) the 
issue was not of substantial importance; 
or (3) “[t]he party failing to admit had 
a reasonable ground to believe that it 
might prevail on the matter.”39

The burden falls on the responding 
party to establish that it had a reasonable 
ground for believing it might prevail on 
the issue.40 The standard for making 
this determination is an objective one, 
meaning that if the responding party 
had an objectively reasonable basis on 
which to maintain the matter genuinely 
was at issue, there is no basis for 
awarding costs under Rule 37(C).41 

In other words, as stated in the Advisory 
Committee’s notes to the version of the 
federal rule on which Ohio’s Rule 37(C) 
is based, “the true test under Rule 37(c) 
is not whether a party prevailed at trial 
but whether he acted reasonably in 
believing that he might prevail.”42 Ohio 
courts follow this standard, and will not 
award attorney fees in cases where the 
denying party had a good faith belief 
that the issue was one legitimately in 
dispute. 

For instance, Ohio courts have denied 
costs when the denying party was 
entitled to doubt the credibility of 
persons with personal knowledge on 
an issue.43 Ohio courts also have denied 

costs when the denying party offered 
conflicting evidence on the issue.44 And 
Ohio courts have denied costs when 
the issue ultimately was of little to no 
importance in the case.45 

Accordingly, when a party denies 
matters that could legitimately be 
disputed, courts are unlikely to impose 
Rule 37(C) sanctions, even if the matters 
ultimately are proven at trial. 

Final thoughts – 

Requests for admissions are an 
important tool for narrowing the issues 
for trial – but like any tool, they have 
to be used properly in order to fulfill 
their function. They are an effective 
means by which to dispose of matters 
that simply ought not to be in dispute. 
They are not, however, a means by 
which either a plaintiff or defendant can 
escape the need to prove a disputed case 
by demanding admissions to matters 
that can be denied in good faith, nor can 
they be used to dispose of ultimate legal 
questions. ■
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